RICHARD FOWLER

QUEEN'S COUNSEL

29 June 2017

Professor Peter Skelton

The Chairperson

Marlborough Salmon Farm Relocation Advisory Panel
¢/-Mr Ron Crosby

Email: ronsta@xtra.co.nz

Dear Mr Crosby,

Marlborough Salmon Farm Relocation Advisory Panel — Further Issues directed to
Government Policy for Aquaculture

1. I thank you for your message dated 22 June 2017 concerning this issue raised by
Royal Forest and Bird Protection Society of New Zealand Inc in submission number
0587 at paras 9-12.

2 T will first deal with the statement in the Aquaculture Strategy 2012 that says:

"Government should only intervene where we add value and where industry and
others cannot act alone.”

3. The submission from Royal Forest and Bird Protection Society of New Zealand Inc
at paragraph 12(a) appears to be asserting that because regional planning is
already underway in Marlborough it cannot be said that government intervention is
necessary.

4, The inference behind the submission appears to be that unless a particular step or
objective cannot be attained without government intervention of some kind, then
regulatory intervention would be ultra vires the regulation making power. One
could easily see how the possible answer to that is to acknowledge that everything
to be regulated here could be attained one way or another without government
intervention which would mean that there is nothing on which the government
should intervene.

5. In my view the answer to this lies in a perusal in the Aquaculture Strategy 2012
itself which contains the statement at issue and set out in para 2 above. It is not a
large document and I have appended the full version to this advice.

6. Its full title is “The Government’s Aquaculture Strategy and Five Year Action Plan to
Support Aquaculture”.  The statement at issue appears on page 2 under
“Government’s Role”. But it is apparent from reading the entire document that
what that statement is directed to is achieving growth of the aquaculture
industry:

6.1. The Minister's foreword is subtitled “Sustainable aquaculture growth is
good for New Zealand”;
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6.2. The next two sub-headings on page 1 are “Setting the scene for growth”
and “Supporting the growth pathway”;

6.3. On page 2 the government’s commitment is recorded as being the support
of growth to achieve a goal of $1 billion in annual sales by 2025, and that
is boxed and highlighted;

6.4. The next item is headed “Industry’s Role” the first sentence of which refers
to sector growth having to be industry lead and that government can help
to enable growth but industry must identify opportunities, lead
development, and invest.

6.5. The next section, which contains the statement at issue is headed
“Government’s Role” as mentioned earlier. The text refers to the need for
government to act in the public interest, to ensure an appropriate balance
of values and to uphold the Crowns obligations under the Treaty of
Waitangi. The statement at issue here then follows. The sentence after
that refers to the strategic areas where government can help enable
growth.

Therefore in my view it is abundantly clear that the statement at issue in the
Aquaculture Strategy 2012 is made in the plain context of an imperative of sector
growth, and nothing else. Once government takes the view that achieving the
growth objective is not something that can be attained by industry and non-
government agencies alone, then no vires issue arises in respect of exercising these
regulation making powers.

I turn now to the “Business Growth Agenda 2015”. I have made some enquiries
about this document and the position appears to be as follows:

8.1. The document is actually entitled “The Business Growth Agenda — Towards
2025”,

8.2. On 7 December 2016 the Cabinet Economic Growth and Infrastructure
Committee noted by Minute that the government’s policy for aquaculture
was as outlined in that paper;

8.3. On 12 December 2016 cabinet confirmed that Minute.

Turning then to the contents of that policy, chapter 4 contains some references to
aquaculture. The most specific reference to the Salmon Farm Relocation is on page
15 where it says:

"MPI s investigating government intervention to unlock salmon growth
opportunities in Marlborough.”

There are also other references worth noting:
10.1 Page 1 para 3: "through more efficient land and resource use...”

10.2 Page 9 item 6 para 3: "we will also investigate new growth opportunities...”
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13

14,

15,

16.

Given the adoption of the paper by Cabinet’s Economic Growth and Infrastructure
Committee, and then subsequent confirmation by cabinet itself, there seems little
doubt that it represents government policy. That presumably answers your
questions concerning adoption by cabinet and disposes of any issue relating to the
extent of delegation to that committee.

As to the broader issue of what documents in totality should be considered as setting
government policy for aquaculture in the coastal marine area, it is interesting that in
the Ministerial foreword to the consultation document on this proposal the Minister
said this:

"This proposal is about ensuring good environment management of salmon
farms and finding a better balance between the different values held in the
Marlborough Sounds. Relocating farms provides an opportunity to get
better outcomes by reducing environmental effects and moving farms to
less populated areas. Because the sites would be more productive, jobs
and value would be added to the regional economy. This would support
the government’s policy for aguaculture as set out in the New Zealand
coastal policy statement, the aquaculture strategy, and the natural
resource business growth agenda, to increase the productivity of natural
resources while reducing environmental effects.”

Although it could be said that the New Zealand Coastal Policy Statement is more
than simply an expression of government policy given its entrenchment as an RMA
planning instrument, that ministerial identification of government policy in respect of
the other two documents seems to me to be fair and accurate.

I turn back now to the question of whether the two policy documents are consistent
and can be reconciled.

Now that it is clear that the Aquaculture Strategy 2012 is directed to growth, any
concern that the Business Growth Agenda Policy creates an inconsistency dissipates.

I hope this is of assistance but I would be happy to reconsider or augment any of
this if you think it would be helpful.

Kind rega rds

JIn (93

Richard Fowler QC
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