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1. Purpose

This consultation document sets out a number of

proposed technical amendments to the various fisheries

regulations that relate to:

¢ Digital Monitoring of commercial fishing, previously
known as Integrated Electronic Monitoring and
Reporting System (IEMRS); and

¢ Enabling Innovative Trawl Technologies, sometimes
referred to as EITT.

Now that the frameworks for Digital Monitoring and
Enabling Innovative Trawl Technologies have been
established, minor amendments are considered
necessary to improve a number of areas. This reflects

feedback Fisheries New Zealand has received since the
regulations were made. The proposed changes primarily
address practical implementation matters. Through

this consultation process, Fisheries New Zealand is
seeking specific feedback on the feasibility of the various
proposals for amendments and particularly whether
there are any unforeseen impacts.

This consultation relates to regulations for electronic
catch reporting and position reporting. It does not relate
to proposals for commercial fishing activities using on-
board cameras.

2. Making a Submission

Fisheries New Zealand invites written submissions
from interested parties on the proposed technical
amendments outlined in this document.

Your submission should be emailed directly to:
fisheries.reviewf@dmpi.govt.nz

Alternatively, should you wish to provide a hard copy
submission, please send it to the following address:

Digital Monitoring Submission
Fisheries New Zealand

P O Box 2526

Wellington 6140

New Zealand

All written submissions, whether by email or in hard copy,
must be received by Fisheries New Zealand no later than
5.00pm on Wednesday 6 June 2018.

If you have any questions about this consultation please
email fisheries.reviewf@mpi.govt.nz allowing enough
time for Fisheries New Zealand to respond before
submissions close.

Fisheries New Zealand will consider all relevant material
provided in submissions so you are encouraged to include
as much supporting information as possible.

2 Fisheries New Zealand

Please make sure you include the following information

in your submission:

e the title of the consultation document;

e your name and title;

e your organisation’s name [if you are submitting
on behalf of an organisation, and whether your
submission represents the whole organisation or a
section of it); and

* your contact details (such as phone number, address,

and email).

2.1 Submissions are Public Information
Please note that your submission is public information.
Submissions may be the subject of requests for
information under the Official Information Act 1982. The
Act specifies that information is to be made available

to requesters unless there are sufficient grounds for
withholding it, as set out in the Act.

Submitters may wish to indicate grounds for withholding
specific information contained in their submission, such
as if the information is commercially sensitive or if they
wish personal information to be withheld. The Ministry for
Primary Industries (MPI) will take such indications into
account when determining whether or not to release the
information.



3. S ummary

There are currently two key regulatory change projects

that contribute to the goal of ensuring the long-term

sustainable use of New Zealand's fisheries:

¢ Digital Monitoring - the first phase of this centres on
implementing electronic catch and position reporting,
providing more accurate, integrated and timely data on
commercial fishing activities to enable better informed
fisheries management decisions. A second phase
involving electronic monitoring of commercial fishing
activities using cameras is under consideration, and is
not part of this consultation.

¢ Enabling Innovative Trawl Technologies - this
establishes a process for approving innovative trawl
technologies for use in New Zealand’s commercial
fisheries (i.e. non-traditional trawl equipment that did
not meet pre-existing legal requirements).

In 2016 the public was consulted on a number of
regulations and amendments intended to support the
introduction of Digital Monitoring and Enabling Innovative
Trawl Technologies. The associated regulations came into
force from 1 October 2017.

Since the regulations were made, Fisheries New Zealand
has been working with industry and other stakeholders to
address the practical, operational and technical matters
necessary for a smooth transition for commercial fishers
to operating under new electronic catch and position
reporting regulations.

A number of practical issues have been identified that
require amendments to regulations. These are of a
technical or minor nature, and are designed to clarify
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how fishers are to apply the requirements and to enable
the industry to do so without undue disruption, making
implementation smoother.

In respect of Digital Monitoring, this paper proposes:

e anumber of technical amendments to the electronic
catch and position reporting regulations to support
smooth implementation;

e aminor amendment to the electronic catch reporting
regulations to ensure appropriate protection (within
fisheries databases) of information about fishing
locations [marks) held by commercial fishers that have
the potential to be commercially valuable;

e aphased rollout of new requirements under the
electronic catch and position reporting regulations.

In respect of Enabling Innovative Trawl Technologies,
this paper proposes two amendments to the Fisheries
(Commercial Fishing) Regulations 2001. These are
required to improve the administration of the new
process for approving innovative trawl technologies.

The proposals outlined in this consultation document

are intended to be pragmatic and operationally viable for
the fishing industry. Through this consultation process
Fisheries New Zealand seeks feedback in order to ensure
transparency and to fully appreciate any impacts on
industry or others.
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4. Background

Fisheries New Zealand wishes to ensure the long-term

sustainable use of New Zealand’s fisheries. Two key

regulatory change projects that contribute to this goal are

the subject of this consultation:

¢ Digital Monitoring - the first phase of this relates to
implementing electronic catch and position reporting;
providing more accurate, integrated and timely data on
commercial fishing activities to enable better informed
fisheries management decisions.

¢ Enabling Innovative Trawl Technologies - this
establishes a process for approving new trawl
technologies for use in New Zealand’s commercial
fisheries (i.e. non-traditional trawl equipment that did
not meet pre-existing legal requirements).

4.1 Digital Monitoring

The Digital Monitoring programme is transitioning
New Zealand's commercial fishers to a modernised
reporting and monitoring regime that provides more
accurate, integrated and timely data on commercial
fishing activities. Digital Monitoring enables better
informed fisheries management decisions to be made
and enhances our ability to verify and encourage
compliance. This contributes to the sustainability of our
fisheries by fostering behaviours that reduce waste and
support compliance.

The first phase of Digital Monitoring has two components,

both of which have required regulatory changes to

support their implementation:

¢ Electronic Reporting - which replaces the current
paper-based catch reporting system with a more
accurate and timely electronic system with event-
based catch reporting.

¢ Geospatial Position Reporting - which requires
automated position reporting of each vessel or land-
based commercial fisher (for example, to support
verification of catch records submitted via Electronic
Reporting).

A more detailed overview of the full programme can
be found in the digital monitoring regulatory change
consultation document released in November 2016.

The Digital Monitoring work programme is now well

progressed with the introduction of a number of new

regulations in 2017 relating to:

 Fisheries (Reporting) Regulations 2017 (Electronic
Reporting);

» Fisheries (Geospatial Position Reporting) Regulations
2017 (Geospatial Position Reporting); and

¢ Fisheries (Electronic Monitoring on Vessels)
Regulations 2017 (Electronic Monitoring using on-
board cameras).

& Fisheries New Zealand

Electronic catch and position reporting (the regulations
in the first two bullet points above) was implemented for
trawlers that are over 28 metres in length on 1 October
2017.

As announced by the Minister of Fisheries on

10 November 2017, the start of electronic catch and
position reporting for the remaining commercial fishers
has been deferred. It is proposed that electronic catch
and position reporting for these fishers will take effect in
a phased rollout commencing on or after 1 October 2018.

Electronic Monitoring Regulations do not come into
force until 1 October 2018. The Minister of Fisheries is
considering a range of issues that have been raised in
relation to cameras and has yet to announce decisions
relating to these regulations.

4.2 Enabling Innovative Trawling
Technologies

The purpose of Enabling Innovative Trawl Technologies is
to facilitate innovation in the design of trawl equipment
in New Zealand’'s commercial fisheries. It does this by
providing a decision-making process for approving the
use of non-traditional trawl equipment.

Allowing the commercial use of innovative trawl
technologies has the potential to improve both the overall
sustainability of fisheries and the ability of fishers to
derive maximum benefit from their efforts by improving
catch quality. These could result from:
¢ reducing the bycatch of undersized or non-target fish
or protected species, or minimising adverse effects on
benthic habitats; or
¢ minimising damage to fish caught in trawls
(e.g. through contact with other fish or the gear).

Pre-existing trawl net regulations, in the Fisheries
(Commercial Fishing) Regulations 2001, included detailed
specifications with which all trawl nets had to comply ".
No pathway existed for approving alternative trawl net
designs that did not meet the specifications. In response
the regulations were updated through the Fisheries
(Trawling) Amendment Regulations 2017.

The amended regulations set criteria that Fisheries

New Zealand will consider when assessing an application
for approval of innovative trawl nets. The criteria include
a comparison of the performance of the new trawl net
against traditional trawl nets in respect to fish size and
species composition, and its impact on protected and
benthic species. A new trawl net cannot be approved
unless it performs as least as well as an existing trawl

1 Such as mesh net size requirements; the exclusion of any structural
features that might alter the effect of mesh sizes (e.g. net sleeves, liners,
flappers) and controls regarding the types of materials that can be used
(mesh net material).



net in providing for the utilisation of fisheries resources
while ensuring sustainability. If a trawl net is approved,
its approval may be subject to terms and conditions for
the new trawl net’s use.

For a more detailed overview of Enabling Innovative
Trawl Technologies refer to the EITT regulatory change
consultation document also issued in November 2016.

Discussion Paper May 2018
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5. Proposals for Changes to Regulations

As outlined in the Background section, work to develop
and implement the Digital Monitoring and Enabling
Innovative Trawl Technologies change programmes is
well progressed with new regulations in place since 2017.
Since then, Fisheries New Zealand has been working
with industry to address the practical, operational and
technical matters necessary for a smooth transition for
commercial fishers to the new reporting regulations.

A number of practical issues have been identified that
require further amendments to regulations. These are
of a technical or minor nature, chiefly aimed at clarifying
how fishers are to apply the requirements and to enable
them to do so without undue disruption.

The proposals are summarised as follows:

e changes to ensure appropriate protection of fishing
knowledge within the fisheries databases on catch
locations that is potentially commercially valuable, and
which could otherwise be accessible by permit holders
by default under the more precise catch reporting
requirements;

e technical amendments necessary to support the
introduction of the electronic catch and position
reporting components of Digital Monitoring, including:
- enabling MPI to respond appropriately in different

operational circumstances, e.g. equipment failure
at sea;

- amending the timing of reporting obligations to
avoid, for example, any clash with operating fishing
gear;

e consequential new offences and penalties for new
reporting requirements;

e amending some offences and penalties to provide for
infringement penalties that more correctly reflect the
severity of breaches;

e providing the Director-General with the power to
amend, add or remove conditions of an approval for

6 Fisheries New Zealand

the use of a new trawl net after an approval has been
issued; and

e changing the regulations that support the Enabling
Innovative Trawl Technologies approval process so that
one fisher’s actions do not invalidate the approval for
the use of a new trawl net for other compliant fishers.

The proposed amendments relate to the following

regulations:

¢ Fisheries (Reporting) Regulations 2017;

¢ Fisheries (Geospatial Position Reporting) Regulations
2017,

e Fisheries (Commercial Fishing) Regulations 2001; and

* Fisheries (Infringement Offences) Regulations 2001.

The proposals outlined in this consultation document
are intended to be pragmatic and operationally viable
for fishers. Through this consultation process, Fisheries
New Zealand seeks feedback in order to ensure
transparency and to fully appreciate any impacts on
industry and others.

5.1 Structure of the Consultation
Document

Changes to the electronic catch reporting regulations to
increase protection of potentially commercially valuable
fishing knowledge are addressed separately in Section
6. The remainder of the proposals, being of a technical
nature, have been grouped and addressed in tables in
sections:

e 7.1 - Electronic catch reporting;

e 7.2 - Electronic position reporting;

e 7.3 - Rollout of new requirements; and

e 7.4 - Enabling Innovative Trawl Technologies.



6. Fisheries (Reporting) Regulations
2017: Proposed Amendments to Protect
Information on Fishing Marks that may have

Commercial Value

6.1 The issue

As with the previous reporting requirements, the new
reporting requirements in Part 1 of the Electronic
Reporting Regulations? require the permit holders to
“record”, “complete”, and “provide” the location of fish
catch (fishing marks) and other events.?

In order to meet their reporting obligations, permit
holders have access to catch and effort reports made
by commercial fishers operating on their behalf. Under
paper-based reporting, this was typically at the level
of one minute of latitude and longitude (1 nautical
mile/1.8km)] or statistical area (multiple nm?/km?).

However, for 17 fisheries groups * the new regulations
require permit holders to report location to a much finer-
scale of 4 decimal places which is the equivalent of 11m.

In an estimated 15 percent of commercial fishing carried
out where the fisher is not the permit holder 5, the
requirement to provide higher resolution catch location
data could reveal more detailed fishing mark information
that fishers often consider to be commercially valuable
or sensitive. In particular, this issue arises because of
the following aspects of how the Electronic Reporting
Regulations are currently imposed:

e Part 1 of the Electronic Reporting Regulations requires
permit holders to provide fish catch reports to MPI
each time they fish under their permit.

e As Part 1 also requires fish catch report data to be
recorded during each fishing event for practical
reasons [i.e. because the permit holder may not be the
fisher) it is the fishers who record this data, including
the 4 decimal places location of each fish catch event.

2 More specifically, the requirement to provide location data to 4 decimal
places is set out in the Technical Specifications Circular, which provides

the more detailed technical requirements that permit holders must meet in
order to comply with reporting requirements in Part 1 of the new Fisheries
(Reporting) Regulations 2017.

3 Permit holders must also record and provide to the Director-General of MPI
non-fish species or protected fish species catch reports, processing reports,
disposal reports and landing reports under regulations 8 to 11.

4 Rock lobster; Paua; All other hand gathering or diving; Eels; Anything
taken from a sub 6 metre boat; Dahn lining; Trolling; Danish Seining;
Lampara; Ring net; Dip net; Scoop net; Any form of potting; Dredging;
Mechanical harvesting; Handlining; and, Pole and line

5 Instances where the fisher is engaged by the permit holder to fish their
permit for them on a contractor basis (i.e. where the fisher is not an
employee). Where a fisher is an employee of the permit holder their actions
are legally deemed to be the actions of the permit holder (i.e. in other words
the permit holder and the fisher are treated as the same person).
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e As the primary obligation to record and provide fish
catch data sits with the permit holder (who has the
right to access fish), they must have access to all
reported data provided by the fisher in order to verify
it is accurate and complete (and therefore that their
reporting obligations are met).

¢ As a consequence of the above, permit holders would
be able to see the precise location of fishing marks
as events reported by fishers on their behalf. Fishers
may be concerned they could lose any commercial
advantage they previously had because of the
disclosure of their fishing marks, which they may have
created using their skill and experience over a long
period of time.

This is potentially a more significant issue in the

inshore sector where there tends to be a higher degree
of sensitivity around precise geographical location of
productive fishing spots and a greater proportion of
contract fishers. Many of the fishers who may work for
different permit holders would view their knowledge

of fishing marks as the foundation of their commercial
advantage. This could be compromised if made available
to others.

Note that this issue relates to the visibility of more
precise fine-scale catch location data for report
verification purposes within the fisheries database
system. It is distinct from the systems and processes
established under the Official Information Act 1982, as it
concerns the visibility of data between the fisher and the
permit holder - not how information may be released if
requested.

Fisheries New Zealand has considered the above
implications of requiring contract fishers to record to 4
decimal places, and based on that assessment, identified
the following possible options for addressing the issue:

Digital monitoring and innovative trawl technologies in the commercial fishing sector 7



Option 1 - Status quo

Under the status quo permit holders would be able to

access fine-scale data to four decimal places provided

to FishServe by fishers, and any perceived issues about

commercial sensitivity could be resolved through:

¢ fishers negotiating with permit holders to secure
the necessary contractual terms to protect their
commercial knowledge, as occurs now [(e.g. clauses
that restrict what the permit holder can or cannot
do with fishing mark information outside of their
reporting requirements); and/or

¢ fishers registering as permit holders to become
directly and exclusively accountable for the
information they provide. This assumes they
are willing and able to: purchase Annual Catch
Entitlement (ACE) from others; establish a relationship
with a Licensed Fish Receiver; and, take on the
administrative responsibilities.

Based on discussions with industry, Fisheries

New Zealand believes that the following considerations

are relevant to this option:

e |tis not clear how this would affect existing contracts
between fishers and permit holders at the time the
Electronic Reporting Regulations are implemented,
because:

- fishers may not have had sufficient opportunity to
negotiate the contractual terms needed to protect
their commercial fishing knowledge; and

- permit holders may not be willing to amend existing
contracts as fishers become obligated to report
under new Electronic Reporting Regulations,
thereby potentially giving away commercial
information.

e Fishers could enter negotiations with permit holders
at a disadvantage as:

- the regulations currently require disclosure of their
knowledge by default, placing fishers in a starting
positon of reduced bargaining power; and

- in practice, many fishers may be unable to negotiate
effective contracts that adequately protect their
interests and would likely often lack the resources
required to monitor and enforce provisions related
to non-disclosure.

8 Fisheries New Zealand

Option 2 - Amendment to separate
reporting obligations (Preferred)

Under this option, Part 1 of the Electronic Reporting

Regulations would be amended to create two sets of

parallel reporting obligations, whereby under one set:

e the fisher is required to enter catch location data
for the relevant event reports (including fish catch
reports) to 4 decimal places and there is a new
associated offence created for non-compliant
reporting;

¢ the permit holder becomes responsible for “ensuring
that” the catch location data required under Part 1
is recorded, completed and provided to MPI but the
permit holder can only ‘'see’ the data to 1 decimal
place.

This shifts part of the existing reporting requirements
from the permit holder to the fisher creating a legal
obligation on the fisher to provide the full details of the
location information (which would carry an offence and
penalty for a failure to comply).

Option 3 - Amendment to create
a new defence

Under this option, the obligation to report catch location
data to 4 decimal places would continue to sit with the
permit holder (as currently drafted in the regulations and
circular). The Electronic Reporting Regulations would
however be amended by creating a new defence for the
permit holder, which allows them to report to 1 decimal
place [i.e. as opposed to the required 4 decimal places)

in circumstances where the permit holder is not the
fisher (i.e. where the fisher is an independent contractor).
Where the defence applies the permit holder would only
have to verify such data to 1 decimal place (while the
fisher still reports data to MPI at 4 decimal places), and in
all other cases the permit holder would still be required
to provide data at 4 decimal places.



Comparison of regulatory approaches
(Options 2 and 3)

In Option 2, responsibility for providing actual catch
location reports to 4 decimal places is transferred onto
the fisher (and it becomes an offence for the fisher not
to report at that resolution) and the permit holder’s
responsibility is to ensure the fisher is providing the
reported catch location information for activities under
their permit.

In order to verify the report had been provided, the permit
holder would have access to data limited to 1 decimal
place by default, unless authorised by the fisher to view
at a higher resolution.

In Option 3, ultimate responsibility for reporting still
rests with the permit holder to provide data to 4 decimal
places, but there is a defence from prosecution if the
report is verified at 1 decimal place where the permit

Consultation Questions:

e Do you agree that a fisher's commercial

knowledge of fishing marks should be further
protected from access by permit holders
through an amendment to regulations, or is
the status quo preferred?

Do you support making the fisher legally
responsible for entering the location of catch
data (to four decimal places) while fishing,
with new associated offences for non-
compliance?

Discussion Paper May 2018

Are there any issues with the preferred option?

holder is not the fisher (and the fisher has provided the
report to MPI at 4 decimal places).

Following some initial discussions with industry
representatives, Fisheries New Zealand prefers Option
2 because it is simpler and more clearly expresses the
relevant obligation than Option 3.

Options 2 and 3 would require a technical update to be
implemented in FishServe so that the permit holder can
only access location data at a lower resolution (e.g. 1
decimal place) by default unless the fisher has provided
authorisation. This update to FishServe is relatively
simple to incorporate technically, but needs to be
supported by the proposed amendment to the regulation.

Fisheries New Zealand has identified Option 2 as a
preferred outcome and invites feedback, particularly in
comparison to the status quo.
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8 Implementation

Obligations under the Electronic Reporting Regulations
and the Geospatial Position Reporting Regulations

are already being implemented for trawl vessels over

28 metres in length. Obligations under the proposed
amendments to these regulations would be implemented
in a similar way for the remaining vessels (28 metres and
under) and commercial land-based fishers as part of the
same process. An Implementation Plan that included
Electronic Reporting and Geospatial Position Reporting
was proposed in MPI's 2016 consultation document
“Integrated Electronic Monitoring and Reporting System”.

MPI's Implementation Plan for Electronic Reporting
and Geospatial Position Reporting contains a number
of steps to ensure that the industry can meet the new
obligations, with the minimum disruption to their
business, and that MPI can continue to carry out its
duties and functions under the Fisheries Act effectively
and efficiently. The changes to be implemented extend
the current position reporting to smaller vessels and
(land-based) commercial fishers, and the move from
paper-based to electronic reporting. There are only
limited changes to the actual data to be reported. This
means implementation can build on, and make of lessons
learned, from existing processes.

The steps include:

e Stakeholder engagement and communications,
including opportunities to explain the new
requirements to fishers and liaising with equipment
suppliers, to ensure the availability and testing of
products, and training in its use.

Consultation Questions:

¢ Discussing opportunities with fishers for more
detailed trialling and testing of the new reporting
requirements during fishing operations.

e Assessing and planning for business preparedness
within MPI business groups, to ensure that MPl is in a
position to carry out its expanded duties and functions
under the amended regulations.

e Considering how best to phase the introduction of
the electronic and position obligations across the
remaining fleet and (land-based) commercial fishers,
so that any implementation issues can be more easily
managed by the sector and MPI.

¢ Monitoring how fishers are reporting under the new
regime and seeking feedback from fishers.

On 27 March 2018, the Director-General of MPI issued

a temporary exemption for all fishers, other than trawl
vessels over 28 metres in length, so the obligations under
the Electronic Reporting Regulations and the Geospatial
Position Reporting Regulations do not apply to them until
1 October 2018. A phased implementation approach is
proposed, with the new obligations applying to different
parts of the sector on different dates after 1 October
2018.

Proposed changes to the Enabling Innovative Trawl
Technologies Regulations would be brought into force
without delay, to minimise the potential for the risks
identified in chapter 6 to materialise. No implementation
plan is required.

Are there other issues you think should be considered in implementing the proposed
changes to the Electronic Reporting Regulations and/or the Geospatial Position

Reporting Regulations set out in this paper?
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9 Monitoring, Evaluation and Review

A programme for monitoring, evaluation and review that
included Electronic Reporting and Geospatial Position
Reporting was also proposed in the 2016 consultation
document “Integrated Electronic Monitoring and
Reporting System”.

Obligations under the Electronic Reporting Regulations
and the Geospatial Position Reporting Regulations

have been in force for trawl vessels over 28 metres in
length since 1 October 2017. A survey of the masters of
these vessels was completed in early 2018 to find out
their experience of complying with the new reporting
regulations and to identify issues. The main findings
were that the new data entry requirements were
straightforward (as most of them already used electronic

Discussion Paper May 2018

reporting), but that meetings with fishers on the changes

were important. In particular:

e more time was needed for training on the software
and for testing devices, prior to commencement; and

¢ training should be with people on the vessels and from
those who understand the industry.

In addition, the reporting timeframes were challenging
and required some operational changes on board. This
information will inform the final implementation phase
and a similar survey would be carried out.

Monitoring, evaluation and review of the proposed
amendments would be carried out as part of this wider
programme.

Digital monitoring and innovative trawl technologies in the commercial fishing sector 25
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